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STATE OF ASSAM   -Vs- SRI GAUTAM MANDAL & 2 ORS. 
 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-121/2017 

u/s-366-A/34IPC 

THE STATE OF ASSAM-------- Sri KushalBoro (Informant). 

-Vs- 

1) SRI GAUTAM MANDAL; 

2) SRI GOBINDA MANDAL& 

3) SRI TAPAN MANDAL-------- Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) MrRajibSarmah: LdAddl. PP for the State. 

(2) MrBhaskarjyotiSarmah: LdDefence Counsel.  

EVIDENCE RECORDED ON               : 13.02.18, 15.03.18,03.05.18,  

                                                         16.11.18 & 21.12.2018. 

ARGUMENTS HEARD ON: 03.01.2019. 

JUDGMENT DELIVERED ON                :17.01.2019. 

J U D G M E N T 

1.      The brief facts of thecase leading to the prosecution of the accused persons 

is that on 28.12.2016 one Sri KushalBorolodged an ejahar with the O/C Dimakuchi 

P.S statinginter aliathat on 27.12.2016 at about 6:00 pm, his sister Smti 

KabitaBoro had gone missing from the house. Lateron it was learnt that the 

accused Sri Gautam Mandal had taken her away by inducing her and that they 

were caught by police ofNalbari PS. Hence the Case. 

2.        On receipt of the ejahar, Dimakuchi P.S Case No-110/16, u/s-366-A IPC, 

was registered against the accused Sri Gautam Mandal. Investigation into the case 

was commenced and after completion of usualinvestigation, charge-sheet u/s-366-
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AIPC was submitted against the accused persons namely, Sri Gautam Mandal, Sri 

Gobinda Mandal and Sri Tapan Mandal, to face the trial.  

3.        In due course, the case was committed to the court of Hon’ble Sessions 

Judge, Udalguri by the learned JMFC, Udalguri and then the case was transferred 

to this Court for trial. 

4.        Trial of the case was commenced. The accused persons appeared before 

the Court to face trial. After hearing both the sides and perusing the case record, 

charge in writing u/s-366-A/34 IPC was framed. On being read over and explained 

the content of the charge u/s-366-A/34 IPC, the accused persons pleaded not 

guilty and claimed to face the trial. 

5.Points for Determination:- After considering the materials on record I have 

found the following point for determination- 

Whetheron 27.12.2016 at about 6:00 pmthe accused personsnamely, Sri Gautam 

Mandal, Sri Gobinda Mandal and Sri Tapan Mandal, in furtherance of 

their common intention, induced the victim Miss KabitaBoro, who was a 

minor, to go with them with intent that she may be forced to have illicit 

relationship with another? 

6.      To bring home its charges, the prosecution side examined 6 (six) witnesses 

namely,Sri KushalBoro (informant)as PW-1, Miss KabitaBoro (victim) as PW-2, Sri 

ParikhitBoro as PW-3, Smti SubariBoro as PW-4, Sri Sumba Boro as PW-5 andSI 

PowalHazarika as PW-6. The prosecution side exhibitedthe,ejahar as Ext-1, 

statement of victim u/s-164 Cr.PC as Ext-2,Zimmanama as Ext-3, Original birth 

certificate of victim as Ext-4, Sketch Map of PO as Ext-5, seizure list as Ext-6 and 

charge-sheet as Ext-7. After the closure of prosecution evidence, theaccused 

persons were examined u/s-313 Cr.P.C, wherein their stands were of total denial. I 

have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.        To determine the above-mentioned point and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 
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8.  PW-1Sri KushalBoro,who is the informant in this case, stated in his deposition 

thaton 27.12.2016 he was in his home along with his sister KabitaBoro and 

parents and on that day at about 6:00 pm, they found KabitaBoro missing from 

the house all on a sudden. PW-1 stated that they searched her here and there but 

whereabouts of KabitaBorowas not found. PW-1 further stated that at about 8:00 

pm police from Nalbari PS called his father over mobile phone and told that they 

have caught KabitaBoro alongwith the accused persons from an Alto Car while 

checking. Prosecution side exhibited the ejaharlodged by PW-1 as Ext-1 and 

signature of PW-1 as Ext-1(1). PW-1 further stated that then the police from 

Dimakuchi PS proceeded to Nalbari PS and brought KabitaBoro back to Dimakuchi 

PS. PW-1 further stated that he along with his parents also accompanied police to 

Nalbari. PW-1 stated that at that time KabitaBoro was aged about 14 years. PW-1 

further stated that KabitaBorotold them that she was kidnapped by the accused 

persons by gagging her mouth. During cross examination, PW-1 admitted that he 

was knowing that his sister KabitaBoro was not in the house at about 6:00 pm. To 

the Northern side of his house is the house of one KelapangBoro; to the Southern 

side is the house of one Daimalu; to the Eastern side there is ‘BathouMandir’ and 

to the Western side is the house of one Kantra. PW-1 further admitted that 

normally the people of those houses remain in the house in the evening time. PW-

1 stated that his sister could not raise hue and cry.  

9.         PW-2Miss KabitaBoro, who is the victim, stated in her deposition thaton 

27.12.2016 at about 6:00 pm she was standing in front of her house and at that 

time the accused persons came in an Alto Car and forcefully got her into that car 

but she could not raise hue and cry as they gagged her mouth with ‘gamocha’. 

PW-2 further stated that after that while they were taking her by the car, police 

caught them during checking at Nalbari. PW-2 also stated that on that night itself 

her parents as well as her brother had gone to NalbariPS along with police and 

brought her back to Dimakuchi PS. On the next day police produced her before 

the Court and her statement was recorded in the Court. Prosecution side exhibited 

statement of PW-2 recorded u/s-164 Cr.PC as Ext-2 and signatures of PW-2 as 

Ext-2(1) & Ext-2(2). During cross examination, PW-2 admitted that when she 

came out of her room it was almost dark. PW-2 admitted that the Alto Car stopped 
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at a distance of about 8/10 feet from the place where she was standing. PW-2 

also admitted that when the accused persons got down from the Car, she could 

not recognize them. PW-2 also admitted that at that time she took backward steps 

towards her home. PW-2 further admitted that she could not shout as the accused 

persons caught her all of a sudden and gagged her mouth with their hands. It is 

not a fact that I did not state before the IO or in my statement u/s-164 CrPC that 

that on 27/12/2016 at about 6 pm I was standing in front of my house and at that 

time the accused persons came in an ALTO Car and forcefully got me into that car 

but I could not raise hue and cry as they gagged my mouth with ‘gamocha’. 

During re-cross-examination, PW-2 denied that she did not state before the IO 

that on 27/12/2017 in the afternoon the accused Gautam took her to some 

location at Barpeta from Dimakuchi by a hired vehicle from Dimakuchi and that he 

loved Gautam Mandal. PW-2 further admitted that she knew Gautam Mandal even 

before the incident and that she had acquaintance with Gautam Mandal through 

missed call over phone. 

10.     PW-3 Sri ParikhitBoro, who is the father of the victim, stated in his 

deposition thatin the month of December 2016,his daughter KabitaBoro was 

kidnapped by someone. On the next day police from Nalbari PS informed him that 

his daughter has been recovered along with three persons and that they were 

kept in the Nalbari PS. PW-3 further stated that he alongwith his wife and other 

persons of the locality had gone to the Nalbari PS along with police and his 

daughter was then brought back to the house. PW-3 also stated that on being 

asked his daughter told him that the accused Gautam Mandal had forcefully taken 

her away in an Alto vehicle. PW-3 further stated that he had seen all the three 

accused persons at Nalbari PS. Prosecution side exhibited the original Birth 

Certificate of victim as Ext-4. During cross examination, PW-3 admitted that he 

had not seen the accused persons taking away his daughter. PW-3 further 

admitted that police had also given zimma of the school certificate, birth certificate 

and books of his daughter and that all those documents were with his daughter.  

11.      PW-4 Smti SubariBoro, who is the mother of the victim, stated in her 

deposition thatabout one and half years back, her daughter KabitaBoro was 
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missing from the house in the evening hours. They searched her but she could not 

be found. PW-4 further stated that on the next day police from the Nalbari PS 

informed them that her daughter was recovered from a vehicle and that she was 

kept in the Nalbari PS. Then she alongwith her husband and others had gone to 

the Nalbari PS and at that time her daughter told her that the accused persons 

had taken her away forcefully in order to sell her somewhere. During cross 

examination, PW-4 admitted that her daughter had also taken her birth certificate 

and other documents along with books with her.  

12.     PW-5 Sri Sumba Boro stated in his deposition thathe came to know that 

the accused persons had kidnapped KabitaBoro in the month of December 2016. 

PW-5 further stated that he also came to know that the accused persons 

alongwith victim were caught by the police from Nalbari PS. On the next day 

victim’s parents alongwith other persons of the locality had gone to Nalbari PS and 

she was brought back. PW-5 also stated that KabitaBoro told him that she was 

forcefully taken in a vehicle by the accused persons by gagging her mouth. During 

cross examination, PW-5 admitted that the victim was taken to Dimakuchi PS from 

the Nalbari PS. 

13.      PW-6 SI PowalHazarika stated in his deposition that on 28.12.2016 one 

KushalBoro lodged an ejahar with the O/C Dimakuchi PS. Then the O/C registered 

a case videDimakuchi PS Case No-110/16, u/s-366-A IPC. Then he recorded the 

statement of the informant, who told that the police of Nalbari PS have already 

apprehended the accused persons along with victim girl. PW-6 further stated that 

the O/C had contacted the Nalbari PS and told him to visit Nalbari PS to bring back 

the accused persons and the victim. On visiting the Nalbari PS the O/C told him 

that the accused persons namely,Goutam Mandal, Gobinda Mandal and Tapan 

Mandal along with the victim were recovered during the ‘naka’ checking and 

accordingly he handed over the accused persons and the victim to him. PW-6 

further admitted that he brought them back to the Dimakuchi PS. He also brought 

the Alto 800 vehicle which was used by the victim for taking the victim girl. Then 

he recorded the statement of the victim girl, who stated that the accused persons 

were taking her away forcefully and having found prima facie material against the 
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accused persons he arrested the accused persons after recording their statement 

and sent them to the Court. PW-6 also stated that after that he sent the victim girl 

to Court for getting her statement recorded u/s-164 Cr.PC and the same was duly 

recorded. Then he sent the victim to hospital for her medical examination but she 

refused to be examined. Then he visited the PO and recorded the statement of 

other witnesses. He also drew a rough sketch map of the PO. Prosecution side 

exhibited the Sketch Map of PO as Ext-5 and signature of PW-6 as Ext-5(1). 

During the investigation he also seized the Alto 800 vehicle and some documents. 

Prosecution side exhibited the seizure list by which he seized the Alto 800 vehicle 

alongwith documents as Ext-6 and signature of PW-6 as Ext-6(1). PW-6 further 

stated that after completing the investigation, he found materials to submit the 

charge-sheet u/s-366-A IPC against the accused persons. Prosecution side 

exhibited the charge-sheet as Ext-7 and signature of PW-6 as Ext-7(1). During 

cross examination, PW-6 admitted that on 28.12.16 at about 5:30 PMhe visited 

Nalbari PS but he did not mention about the same in his charge-sheet. He visited 

Nalbari PS before visiting the PO. PW-6 admitted that he visited the PO after 

arresting the accused persons by bringing them from the Nalbari PS. PW-6 further 

admitted that he did not mention about the date of visiting the PO in his charge-

sheet. PW-6 admitted that he did not record the statement of the persons who are 

shown to be residing in the vicinity of the PO. PW-6 admitted that he did not 

record the statement of those police officials who apprehended the accused 

persons alongwith the victim during naka checking. PW-6 also admitted that he 

had not submitted the list of articles which were handed over to him by the police 

of Nalbari PS. During re-cross-examination, PW-6 admitted that PW-2 Miss 

KabitaBoro did not state before him or in her statement u/s-164 CrPC that on 

27/12/2016 at about 6 pm she was standing in front of her house and at that time 

the accused persons came in an ALTO Car and forcefully got her into that car but 

she could not raise hue and cry as they gagged her mouth with ‘gamocha’. PW-6 

stated that PW-2 stated before him that on 27/12/2016 in the afternoon the 

accused Gautam took her to some location at Barpeta from Dimakuchi by a hired 

vehicle from Dimakuchi. PW-6 also admitted that PW-2 also stated before himthat 

she loved Gautam Mandal. PW-6 also admitted that he did not record the 
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statement of any police officials who apprehended the accused persons and the 

victim as he did not find them. PW-6 also admitted that he did not record 

statement of any police officials of the police of Nalbari PS.  

14.         Before venturing into the appreciating the evidences of PWs, let me at 

first put on record the arguments advanced by both the sides. The ld Counsel for 

the accused persons argued that the accused persons did not kidnap the victim. 

Per contra, the ld Addl. PP submitted that the prosecution has been able to prove 

that the accused persons kidnapped the victim. 

15.    To constitute an offence under Section-366A of IPC, the following 

ingredients are to be established by the prosecution – 

    (i) That the accused induced a girl under the age of 18 years;     

 ii) That the accused has induced the victim with the intent that she might be or  

knowingthat it is likely that she would be forced or seduced to illicit  

intercourse; 

    iii) That such intercourse must be with a person other than the accused & 

iv) That the induced caused the minor girl to go from any place or to do any  

act;  

16.       First thing first, the age of the victim girl must be decided at first. In this 

case, the prosecution side has exhibited the birth certificate of the victim as Ext-4. 

The date of birth of victim as mentioned in Ext-4 is 05/07/2002 and as such the 

victim was below 18 years of age as on the date of the commission of the alleged 

offence. Albeit the C/R does not reveal the formal seizure of Ext-4 by the IO but I 

do not find any reason to disbelieve Ext-4 in as much as the same was issued long 

back. Hence the victim should be considered to be minor at the time of the alleged 

incident.  

17.       Now let me see as to whether the accused persons induced the victim to 

go with them. Victim (PW-2) Miss KabitaBorostated in her deposition that on 
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27.12.2016 at about 6:00 pm she was standing in front of her house and at that 

time the accused persons came in an Alto Car and forcefully got her into that car 

but she could not raise hue and cry as they gagged her mouth with ‘gamocha’. 

PW-2 further stated that after that while they were taking her by the car, police 

caught them during checking at Nalbari. 

18.     During cross-examination, victim (PW-2) admitted that when she came out 

of her room it was almost dark. PW-2 further admitted that she knew Gautam 

Mandal even before the incident and that she had acquaintance with Gautam 

Mandal through missed call over phone.The defence has successfully proved some 

vital contradiction of the evidence of PW-2 through the cross-examination of IO. 

IO (PW-6) admitted during cross-examinationthat PW-2 Miss KabitaBoro did not 

state before him or in her statement u/s-164 CrPC that on 27/12/2016 at about 6 

pm she was standing in front of her house and at that time the accused persons 

came in an ALTO Car and forcefully got her into that car but she could not raise 

hue and cry as they gagged her mouth with ‘gamocha’. PW-6 further admitted 

that PW-2 stated before him that on 27/12/2016 in the afternoon the accused 

Gautam took her to some location at Barpeta from Dimakuchi by a hired vehicle 

from Dimakuchi. PW-6 also admitted that PW-2 stated before himthat she loved 

Gautam Mandal. 

19.  Admittedly no one had witnessed the accused persons taking away the victim. 

All the remaining witnesses deposed that the victim (PW-2) had told them that the 

accused persons had forcefully taken her away in an ALTO Car. In this case, there 

being no eye-witnesses to the occurrence, the whole case centered around the 

testimony of the victim. So this Court has to be satisfied that the evidence of 

victim is trustworthy.It can be seen that there is no evidence that the victim raised 

any alarm while she was being taken away. IO also admitted that PW-2 Miss 

KabitaBoro did not state before him or in her statement u/s-164 CrPC that on 

27/12/2016 at about 6 pm she was standing in front of her house and at that time 

the accused persons came in an ALTO Car and forcefully got her into that car but 

she could not raise hue and cry as they gagged her mouth with ‘gamocha’. Further 

the admission of IO (PW-6) that the victim (PW-2) stated before him that she 
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loved Gautam Mandalmake it evident that the victim had also role in leaving with 

the company of the accusedGautam Mandal. Further PW-6 also admitted that PW-

2 stated before him that on 27/12/2016 in the afternoon the accused Gautam took 

her to some location at Barpeta from Dimakuchi by a hired vehicle from 

Dimakuchi.On the face of such inconsistent testimony during the course of 

investigation and trial, the evidence of victim (PW-2) can not be made the sole 

basis for conviction of the accused persons. The victim being a school going girl 

can not be expected to give such twisting evidence unless motivated by falsehood. 

Under such circumstances, it can notbe said that the victim was induced by the 

accused Gautam Mandal and others to go with them. 

20.       Further the evidence on record also do not point out that the victim was 

forced to sexual intercourse with any person other than the accused. There is also 

no allegation that the accused persons had any sexual intercourse with the victim. 

When it is proved that the accused persons did not induce the victim to go with 

them and that the victim was not forced to sexual intercourse with another (i.e 

other than the accused), an offence under Section-366A IPCcan not be said to 

have taken place. The principle of criminal jurisprudence is that the prosecution 

has to prove its case beyond reasonable doubt and in case of any doubt, the 

benefit of doubt has to be given to the accused. On the basis of the aforesaid 

appreciation of evidences of PWs, it can be said that the prosecution has failed to 

prove beyond reasonable doubt that the accused persons namely, Sri Gautam 

Mandal, Sri Gobinda Mandal and Sri Tapan Mandalinduced the victim to go with 

them with intent that she may be forced to have illicit relationship with another 

person. Hence the point in hand is decided against the prosecution. 

21.   On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove beyond 

reasonable doubt that the accused persons committed the offence as was alleged. 

As such, the accused persons namely, Sri Gautam Mandal, Sri Gobinda Mandal and 

Sri Tapan Mandal are acquitted of the charge leveled against them. So, the 

accused persons be set at liberty forthwith. 
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22.       The bail-bondfor the accused persons would remain in force for the next 

six (6) months in view of Sec. 437-A CrPC. 

23.     Given under my hand and seal of this Court on this 17thday of January, 

2019.             

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                 : Sri KushalBoro; 

          II) PW-2                               :Miss KabitaBoro; 

         III) PW-3   : Sri ParikhitBoro; 

         IV) PW-4   :Smti SubariBoro; 

          V) PW-5                                     : Sri Sumba Boro& 

         VI) PW-6                                     : SI PowalHazarika. 

2.   PROSECUTION EXHIBITS-            

  I) Ext-1                                     : FIR; 

          II) Ext-2: Statement of victim u/s-164 Cr.PC; 

III) Ext-3      :Zimmanama; 

IV) Ext-4      : Original Birth Certificate of Victim; 

           V) Ext-5     : Sketch Map of PO; 

          VI) Ext-6   : Seizure List & 

         VII) Ext-7      : Charge-sheet. 

3.    DEFENCE WITNESSES              : Nil. 

4.    COURT WITNESSES/EXHIBITS      : Nil.        

 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 


